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A. ACSA Global v. GVK Airport—a test case for appointment in multiple-respondents scenario
In June this year (2020), it was reported that in ACSA Global Limited v. GVK Airport Holdings Limited
and others, 1 the Supreme Court of India would be considering the issue of the appointment of arbitrators in a
multi-party arbitration. Limited facts available in the public domain reveal that to form the panel, the claimant
appointed one arbitrator and asked the respondents to nominate one on all of their behalf jointly. One of the
respondents made the appointment. However, another respondent disagreed and has petitioned the court, it
appears, challenging the unilateral appointment with a request that the court appoints an arbitrator on behalf
of all the respondents.
How are issues of party autonomy, party equality and fairness involved here? How does the Arbitration and
Conciliation Act, 1996 (“ACA”) address them? How are they addressed elsewhere? Is there a problem, and if
so, what are the possible solutions? This blog highlights and discusses these aspects.
B. Party autonomy, fairness, and party equality apply at the stage of selection of the tribunal
“It is elementary that no arbitration is any better than the arbitral tribunal” 2 and, therefore, the selection of the
arbitral tribunal is possibly the most critical step in an arbitration. The concepts of party autonomy, party
equality and fairness apply in a significant measure at this stage.
In India, these issues have been sharply brought into focus even in some classic bi-partite arbitration scenarios.
For example, in Voestalpine, 3 one party’s right to select its arbitrator was restricted to a narrow panel of names
maintained by the other party (an instrumentality of the State). Emphasising that independence and impartiality
are the “hallmarks of any arbitration proceedings,” the Supreme Court ruled that the panel must be broadbased. 4 In Perkins, 5 one party had the unilateral right to select the sole arbitrator. The Supreme Court
invalidated the clause. These and other decisions following them 6 are rooted in ensuring fairness and party-
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equality 7 over party autonomy and are in line with the internationally well-recognised principle 8 of
maintaining party equality in the appointment of arbitrator(s) stage.
Some legislative developments preceded Perkins. In 2014 came the celebrated 246th Report of the Law
Commission of India that made several recommendations on the selection of arbitrators. In particular, the
Report discussed the “neutrality” 9 of arbitrators and gave its recommendations to increase confidence in an
independent and impartial adjudication of the dispute. In view of the Law Commission Report, fairness trumps
party autonomy. Several of the recommendations were adopted in 2015. They are reflected, among others, in
the amendment to Section 12 ACA, and introduction of the Fifth and the Seventh Schedule to the ACA.
C. Applying autonomy, equality and fairness in a multiple-party situation like ACSA
C1. The question
Applying fairness and equality over party autonomy may not have been conceptually difficult in
either Perkins or Voestalpine. But consider an ACSA-like scenario where several respondents are unable to
agree on a joint nomination or another variant of the situation where the respondents have conflicting
interests. 10 Even worse, what if one of the respondent’s interests are more aligned with the claimant or
claimants?
The question in such circumstances is how to constitute the tribunal in a manner that enforces the parties’
agreements and, at the same time, respects equality and fairness. 11
As will be seen below, the question is particularly relevant in an ad-hoc arbitration under the ACA.
C2. The question came to be highlighted in and after Dutco
In Dutco, 12 the top court of France annulled an award where two respondents were instructed by the ICC
(whose rules applied to the arbitration) to make a nomination jointly. They had done so under protest, only to
apply later to have the award set aside. In its very “terse” decision, the Court of Cassation concluded that “the
principle of equality of the parties in the appointment of arbitrators is a matter of public policy and can be
waived only after a dispute has arisen.”
Dutco led the arbitral institutions—-the ICC, the LCIA 13 and SIAC 14 and several others –to add to their rules
the mechanism of appointing arbitrators in a multiple parties scenario. Finetuned over time, for instance, the
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ICC Rules now provide that where multiple respondents or claimants are unable to agree to a method for the
constitution of the arbitral tribunal, the ICC Court may appoint each member of the arbitral tribunal and shall
designate one of them to act as president.
Therefore, there is no cause for concern if parties have chosen an arbitral institution, the rules of which already
cover the multi-party situation.
C3. The Indian position
It comes as a surprise that the Indian legislature has not turned its attention to the problem. The 246th Report
of the Law Commission also missed it. Similar to the pre-Dutco ICC Rules, Section 11 (3) ACA, which deals
with court’s assistance in appointment of a three-member tribunal, provides that “each party shall appoint one
arbitrator, and the two appointed arbitrators shall appoint the third arbitrator who shall act as the presiding
arbitrator.”
This is how Section 11 (3) ACA was originally enacted following Article 11 of the Model Law. Neither the
Model Law nor Section 11 ACA appears to address a multiparty situation.
However, it should be pointed that, like other institutional rules, the rules of the homegrown Mumbai Centre
for International Arbitration (“MCIA”) provide that in the absence of a joint nomination by either side, the
entire tribunal will be selected by the MCIA council.
D. Is there currently a solution?
Is there a solution within the framework of the current ACA, within the limits of interpretation and without
violating party-equality, when multiple respondents cannot agree on any name?
Again, consider the scenario identified above in Section C1 involving a claimant and two or more respondents
in an ad hoc 3-member tribunal arbitration. The claimant makes an appointment, but the respondents cannot
agree on a joint nomination. What would be the court’s response if, in this scenario, (i) the aggrieved
respondent approaches the court for the appointment of an arbitrator on behalf of the respondents; or (ii)
requests the court to constitute the entire tribunal.
In my view, despite the language of Section 11 ACA, there are sufficient interpretive tools available for the
court to grant both reliefs.
If the respondents have not agreed but are willing to have a nomination made on their behalf by the court, the
court can treat them as one “party.” 15 Though Section 11 (3) ACA says that in an arbitration with three
arbitrators, “each party shall appoint one arbitrator”, Section 11 (2) gives the parties the freedom to “agree on
a procedure for appointing the arbitrator or arbitrators.” These provisions can and should be read to mean that
multiple parties have the freedom to make a joint nomination. This will be a purposive reading of the
expression “party” in Section 11. 16
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If the respondents have not agreed, but one of them has nonetheless made an appointment, it is still open for
the court on the same logic to make an appointment on behalf of the respondents ignoring the unilateral
appointment.
Now, there may be a situation where the relief sought is the appointment of the entire tribunal. This will likely
be in a fact situation where it is alleged that one of the respondent’s interests are more aligned with the
claimant(s). The solution to this tricky situation lies in Perkins. The basic reasoning in Perkins, it should be
recalled, was that appointment by one party of a sole arbitrator violates equality. This was said to not be the
case in the appointment of a three-member tribunal where the right of one party to appoint was counterbalanced
by the right of the other party to appoint its nominee. Thus, the clause which afforded one party the right to
appoint a sole arbitrator was struck down.
Perkins was decided in the context of appointing a sole arbitrator. The Supreme Court observed that questions
of procedural unfairness at the appointment stage did not permeate to the realm of three-member tribunals
where both sides could nominate arbitrators of their choice. This was because any advantage a party may
derive by nominating its arbitrator of choice would be ‘counterbalanced’ by an equal power with the other
party.
It may be argued that even a joint nomination on behalf of the respondents does not afford equal opportunity
in the appointment process, thus violating party equality and, therefore, requiring that the court replaces the
entire tribunal. This will preclude any one party from having a greater influence in the composition.
In the long run, the legislature should consider making amendments to the ACA to address appointment
concerns arising from multiparty arbitration agreements. The legislature may draw inspiration from foreign
arbitration laws that offer plausible solutions. 17 Singapore’s Ministry of Law has recently
passed 18 amendments to their International Arbitration laws to regulate tribunal appointments in multiparty
situations. 19 India would be wise to review the existing international jurisprudence on this issue and make the
required amendments.
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