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A. Background—Limitation under Section 34 and its effect on limitation under Section 37 as 

decided by the Supreme Court in Varindera Construction 

 

Section 37 of the Arbitration and Conciliation Act, 1996 (“ACA”), footnoted below,1 provides for an 

appeal against several orders, one of which is an order made in a set-aside application under Section 

34. The limitation to file a Section 34 application is three months plus a further grace period of thirty 

days, but not thereafter.2 

 

In Union of India v. M/s Varindera Construction Ltd., SLP No 23155/2013 (decided on 17 September 

by a bench of RF Nariman & Indu Malhotra JJ), the Supreme Court said “any delay beyond 120 days” 

in filing an appeal under Section 37 from allowing or rejecting an application under Section 34, ACA 

should not be allowed. 

 

How did the court arrive at this period of 120 days? 

 

The court below (Delhi High Court) had said that 120 days, including even the grace period of 30 days,3 

is the maximum period in which a Section 34 application can be filed. So, an appeal from Section 34 

proceeding should also be “covered by the same drill.”4 

 
1 37. Appealable orders. – (1) An appeal shall lie from the following orders (and from no others) to the Court 

authorized by law to hear appeals from original decrees of the Court passing the order, namely: — 

(a) refusing to refer the parties to arbitration under section 8; 

(b) granting or refusing to grant any measure under section 9; 

(c) setting aside or refusing to set aside an arbitral award under section 34. 

(2) An appeal shall also lie to a Court from an order granting of the arbitral tribunal. – 

(a) accepting the plea referred in sub-section (2) or sub-section (3) of section 16; or 

(b) granting or refusing to grant an interim measure under section 17. 

(3) No second appeal shall lie from an order passed in appeal under this section, but nothing in this section shall 

affect or take away any right to appeal to the Supreme Court. 
2 Section 34 (3) An application for setting aside may not be made after three months have elapsed from the date 

on which the party making that application had received the arbitral award or, if a request had been made under 

Section 33, from the date on which that request had been disposed of by the arbitral tribunal: provided that if the 

court is satisfied that the applicant was prevented by sufficient cause from making the application within the said 

period of three months it may entertain the application within a further period of thirty days, but not thereafter. 

(emphasis added). 
3 Editor’s note: The period under Section 34, ACA is three months plus 30 days. The court erroneously equated 

three months with 90 days 
4 Editor’s note: This is the expression the Supreme Court used while describing the order the High Court had 

passed, that is, in FAO (OS) 178 of 2013 decided on 10 April 2013 (Sanjay Kishan Kaul & Indermeet Kaur JJ). 
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The Supreme Court in Varindera affirmed the Delhi High Court’s finding. First, it said an appeal is a 

continuation of the original proceedings.5 Then it added that allowing delay beyond 120 “will defeat 

the overall statutory purpose of arbitration proceedings being decided with utmost dispatch.” 

 

B. The NV International decision—limitation remains the same (120 days), reasoning attuned 

a bit 

 

In this case, an award was challenged under Section 34 of the ACA but rejected. From that rejection, 

an appeal was made under Section 37 ACA. Taking the limitation as 90 days under Article 116 of the 

Limitation Act, 1963, an application to condone the delay of 189 days had also been filed under Section 

5 of the Limitation Act, 1963.6 The High Court did not condone the delay. 

 

NV International’s argument in the Supreme Court was that the application for condonation of delay 

should have been decided on its merits regardless of the length of the delay. 

 

The court dismissed the appeal. It first said that “the matter was no longer res integra” and reproduced 

the order made in Varindera Construction (supra). 

 

Then it explained that what the court had done in Varindera Construction case was to add to the period 

of 90 days, provided by statute for filing of appeals under Section 37 ACA, a grace period of 30 days 

under Section 5 of the Limitation Act, 1963. 

 

Therefore, the net conclusion that follows from the NV International case (on its face and as it stands) 

is that if an appeal under Section 37 ACA is filed from a Section 34 proceeding, there should not be a 

delay beyond 120 days.7 

 

[Note: This decision was overruled on 19 March 2021 in Government of Maharashtra v. Borse 

Brothers, 2021 SCC OnLine SC 233. Access our update on Borse Brothers here.] 

 

 

 
A copy of this order could not be accessed on the Delhi High Court’s website (on 03 January 2020, showing page 

error; search via daily orders & case history) nor obtained from any other resource.  It is not apparent from the 

description of the Supreme Court if what the High Court said was that the limitation under Section 37 (against a 

Section 34 order) is the same as Section 34, or that limitation though is governed by Article 116 of the Limitation 

Act, 1963, any delay beyond what was prescribed for a Section 34 application should not be condoned. 
5 Relying on Lachmeshwar Prasad Shukul and Others v. Keshwar Lal Chaudhuri and Others, AIR 1941 Federal 

Court 5. 
6 Under Section 5 of the Limitation Act, 1963 the court has power to extend the period of limitation on being 

satisfied that there was sufficient cause for delay. 
7 The basis of the calculation is problematic. If it was Section 34, the court confused three months with ninety 

days. So, a party may argue that it should not be 120 days but three months plus 30 days. There are other unclear 

matters. Can the reasoning process in Varinder be conciled with NV International? What will be the limitation for 

appeals under Section 37 from proceedings other than Section 34 proceeding? Will the same grace period of 30 

days apply? If not, will there be different standards for limitation in a Section 37 appeal depending on the 

underlying proceeding? Since any analysis or comment is outside the scope of an updates section, these matters 

are more appropriate for a blog post. 
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