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SPIC-SMO_MCML (JV) 2019 SCC  
ONLINE SC 1635 

Supreme Court of India; 3-judge bench, R. Banumathi, A.S. Bopanna and 

Hrishikesh Roy JJ; decided on 17 December 2019 

When the agreement specifically provides for the appointment of an arbitral 

tribunal from a panel of serving or retired Railway Officers, the appointment 

should be in terms of the agreement; TRF case and Perkins case distinguished 

A. THE BACKGROUND 

Several provisions relating to independence and impartiality of arbitrators 

were introduced in the ACA in 2015. The Seventh Schedule provides for 

“arbitrator’s relationship with the parties or counsel.” Under Section 12 (5) 

ACA, a person whose relationship with the parties or counsel falls under 

the Seventh Schedule is ineligible to act as arbitrator. But the parties, after 

the dispute has arisen, may waive the applicability of Section 12 (5) by an 

express agreement in writing. 

We saw that in TRF Limited v. Energo Engineering Limited, (2017) 8 SCC 377, 

a 2-judge bench of the Supreme Court held that a person ineligible to be an 

arbitrator (like officer or employee of one party) could not be the person 

empowered to appoint another. Another 2-judge bench in Perkins Eastman 

Architect DPC v. HSSC (India) Ltd., 2019 SCC OnLine SC 1517 extending 

the TRF principle held that a party (or any official of the party) or anyone 

having an interest in the dispute could not unilaterally appoint a sole arbi-

trator.   

B. THE ARBITRATION CLAUSE—SERVING AND RETIRED OFFICIALS  

This case involved the Indian Railways’ Standard General Conditions of 

Contract (“GCC”)30, revised after the 2015 Amendments, which provides 

the following appointment mechanism of the arbitral tribunal: – 

 

30  The petitioner, CORE, is an organisation set up under the Ministry of Railways to carryout 

railway electrification over the entire network of Indian Railways. 
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(i)  where the applicability of Section 12 (5) has been waived, but the claim is 

below one crore [Clause 64 (3) (a) (i)]: –  

a. Serving Railways officer as sole arbitrator to be appointed by Gen-

eral Manager, Railways. 

(ii) where the applicability of Section 12 (5) has been waived, but the claim is 

more than one crore [Clause 64 (3) (a) (ii)]: –  

a. Three serving railways officers or 2 serving railway officers plus 

one retired officer. Railway to send a panel of names to the con-

tractor. Contractor to choose at least two names, from which one 

to be appointed (by General Manager, Railways) as contractor’s 

nominee. The General Manager to appoint the remaining two from 

the panel or outside it, also indicating the presiding arbitrator. 

(iii) where Section 12 (5) of the ACA has not been waived [Clause 64 (3) 

(b)]31: –  

a) Three retired officers. Railways to send a panel of names to the 

contractor. Contractor to choose at least two names, from which 

one to be appointed by General Manager, Railways as contractor’s 

nominee. The General Manager to appoint the remaining two from 

the panel or outside it, including the presiding arbitrator.32 

When disputes arose, the respondent JV (“JV”) was sent by the pe-

titioner CORE a list of names of serving officers (under the clause 

which applied if Section 12 (5) was waived). The JV did not make 

the waiver. Then, CORE sent a list of names of retired officers 

(under the clause which applied in case of non-waiver). The JV did 

not make its selection from this list either and applied to the court 

under Section 11 of the ACA for an appointment of a sole arbitra-

 

31  This clause too had a segregation depending on the claim amount of 50 lakhs and more. 
32As will be seen, the court does not specifically address the legality of a clause which requires 

waiver under Section 12 (5) in advance. It will be recalled that in Bharat Broadband, 2018 

SCC OnLine SC 3276, the Supreme Court held that this waiver must be express in writing and 

with reference to the arbitrator in question. This clause was not directly at issue because the no 

waiver was granted. It also does not appear from the judgment that any argument with respect 

to the power of the General Manager to even appoint the presiding arbitrator was at issue.  
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tor. The High Court appointed a retired judge of that court. 33 

CORE approached the Supreme Court.    

The question was if the appointment of an arbitrator independent of the 

GCC provisions was right? In the course, other questions arose around the 

independence and impartiality provisions and applicability of previous 

judgments of the Supreme Court. 

C. APPOINTMENT OF AN INDEPENDENT ARBITRATOR WITHOUT 

REFERENCE TO THE CLAUSES OF THE GCC—WHETHER COR-

RECT?  

The court first noted the parties’ arguments. 

Then, it referred to the clauses of the GCC, and concluded as follows (in 

one paragraph, broken into two sentences below for convenience): –    

1. After the 2015 Amendments when Clause 64 of the General Condi-

tions of Contract has been modified inter alia providing for constitution 

of a tribunal consisting of three arbitrators either serving or retired 

railway officers; 

2. The High Court is not justified in appointing an independent sole arbi-

trator without resorting to the procedure for appointment as prescribed 

under Clause 64(3)(b) of the General Conditions of Contract [the 

clause applicable if Section 12 (5) had been waived]. 

Secondly, the court referred to the fact that the JV itself in its application 

under Section 11(6) prayed for appointment of a sole arbitrator in terms of 

the clauses of the tender and Clause 64 of the GCC, and had identified a 

name (which CORE did not agree to since he was not empaneled).34 

 

33  In its short order the High Court noted that the list was not made available at an earlier 

point in time, and in any case since no agreement could be reached, the court’s jurisdiction 

had clearly arisen. It also said that court can appoint an arbitrator de hors parties’ contract. 

From the facts set out in the Supreme Court’s judgment, it appears the lists were sent before 

the petition was filed.  
34  The court does not state any legal principle applicable to this fact. It appears to be that of 

acquiescence. 



Chapter 01  

 45 

Thirdly, the court referred to and applied its earlier 2-judge decision in Un-

ion of India v. Parmar Construction Company, 2019 SCC OnLine SC 442.35 In 

Parmar, the Supreme Court set aside the appointment of an independent 

arbitrator and directed the General Manager of Railways to appoint the tri-

bunal in terms of the agreement. The court in CORE also referred to Union 

of India v. Pradeep Vinod Construction Company, 2019 SCC Online SC 1467 (a 

3-judge bench presided by Banumathi J), where relying on Parmar it was 

held that the appointment should be in terms of the agreement. 

D. THE RETIRED RAILWAYS OFFICERS ARE NOT STATUTORILY INEL-

IGIBLE 

The court held: – 

(i) As held in Voestalpine Schienen Gmbh v. Delhi Metro Rail Corporation Lim-

ited, (2017) 4 SCC 665, the very reason for empanelling retired railway 

officers is to ensure that technical aspects of the dispute are suitably re-

solved by utilizing their expertise. Merely because they are retired does 

not make them ineligible. 

(ii) The same view was reiterated in Government of Haryana v. PWD Haryana 

(B and R) Branch G.F. Toll Road Private Limited, (2019) 3 SCC 505 where 

the Supreme Court held that there is no bar under Section 12(5) of the 

ACA for appointing a retired employee as arbitrator. 

E. THOUGH INELIGIBLE BY OPERATION OF LAW TO BE APPOINTED 

AS ARBITRATOR, THE GENERAL MANAGER COULD NOMINATE 

ANOTHER PERSON  

The JV argued, relying on TRF and Perkins that the General Manager was 

ineligible to nominate any other person to be an arbitrator; “that which 

cannot be done directly, may not be done indirectly.” 

The court rejected the argument and held as follows: – 

 

35  A.M. Khanwilkar and Ajay Rastogi JJ, decided on 29 March 2019 
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(i) In TRF, though the court observed that one who is ineligible to act as 

an arbitrator could not nominate another, the court also discussed, at 

paragraph 50 (SCC version), another situation “where both the parties 

could nominate respective arbitrators of their choice and that it would 

get counter-balanced by equal power with the other party.”36 

(ii) In Perkins, after referring to paragraph 50 of TRF, the court referred to 

the situation where both parties have the advantage of nominating an 

arbitrator of their choice and observed that the advantage of one party 

in appointing an arbitrator would get counter-balanced by equal power 

with the other party.37 

(iii) In this case, CORE sent a panel of four names of retired Railways of-

ficers to act as arbitrators requesting the JV to select any two [from 

which the General Manager would have appointed the JV’s nominee]. 

Since the JV has been given the power to select two names from out of 

the four names of the panel, the power of CORE in nominating its ar-

bitrator gets counterbalanced by the power of choice given to the JV. 

Thus, the power of the General Manager to nominate the arbitrator is 

counter-balanced by the power of JV to select any of the two nomi-

nees.38 

 

36 Paragraph 50 of TRF (SCC Online version) “50. …..We are singularly concerned with the 

issue, whether the Managing Director, after becoming ineligible by operation of law, is he 

still eligible to nominate an arbitrator. At the cost of repetition, we may state that when 

there are two parties, one may nominate an arbitrator and the other may appoint another. 

That is altogether a different situation. If there is a clause requiring the parties to nominate 

their respective arbitrator, their authority to nominate cannot be questioned. What really in 

that circumstance can be called in question is the procedural compliance and the eligibility 

of their arbitrator depending upon the norms provided under the Act and the Schedules ap-

pended thereto….” (emphasis of CORE judgment). 
37 The expression “counter-balanced” was used in Perkins while explaining paragraph 50 of 

TRF. 
38  The court does not discuss the General Manager’s power in the GCC to also appoint the 

presiding arbitrator. 
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(iv) Because of the modified Clauses 64(3)(a)(ii) and 64(3)(b) of GCC, it 

cannot be said that the General Manager has become ineligible to act as 

the arbitrator.39 TRF is not applicable. 

(v) When the agreement specifically provides for the appointment of the 

tribunal consisting of three arbitrators from out of the panel serving40 

or retired41 Railway Officers, the appointment of the arbitrators should 

be in terms of the agreement as agreed by the parties. 

F. THE RIGHT TO APPOINT WAS NOT FORFEITED  

The JV had argued that the request for an appointment was made on 27 

July 2018, but no steps were taken within thirty days by CORE, thus, for-

feiting the right. 

Rejecting the argument, the court first noted Punj Lloyd Ltd. v. Petronet MHB 

Ltd., (2006) 2 SCC 638 (and Union of India v. Bharat Battery Manufacturing Co. 

(P) Ltd. (2007) 7 SCC 684 which followed Punj Lloyd Ltd.) where it was held 

that if the opposite party has not made an appointment within 30 days of 

demand, the right to make appointment is not forfeited but continues, but 

an appointment has to be made before the former files an application under 

Section 11 seeking appointment of an arbitrator. Only then the right of the 

opposite party ceases.42 

 

 

 

39  The court here possibly means to refer to the General Manager’s power under the GCC to 

nominate an arbitrator since the clause did not empower her to be an arbitrator.  Or, the 

court may be referring to the General Manager’s ability to act as an arbitrator where Claus-

es 64(3)(a)(ii) applies (that is where Section 12 (5) has been waived). 
40 Where Section 12 (5), ACA has been waived. 
41 Where Section 12 (5), ACA has not been waived. 
42 The court cited Punj Lloyd, and reproduced the relevant passages, but when summarizing its 

holding, expressed it in the following words: “if the opposite party has not made any appli-

cation for appointment of the arbitrator within thirty days of demand, the right to make ap-

pointment is not forfeited but continues; but the appointment has to be made before the 

former files application under Section 11 of the Act seeking appointment of an arbitrator”. 
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Then it noted the following dates: – 

(i) The JV requested to refer the dispute to arbitration on 27 July 2018. 

On 24 September 2018 (which is within sixty days provided under the 

agreement), CORE sent a panel of names as the contract required (the 

applicable clause if Section 12 (5) had been waived). 

(ii) On 26 September 2018, the JV respondent conveyed it was not waiving 

Section 12(5) of the ACA. 

(iii) On 25 October 2018, in terms of Clause 64(3)(b) of GCC (the applica-

ble clause if Section 12 (5) had not been waived), CORE sent a panel of 

names and requested the respondent to make its selection. 

The court then concluded, when without responding to the letter (com-

municating of a panel of names), the JV filed the petition, it cannot contend 

that CORE’s right extinguished. 


